

Deprivation of Liberty Safeguards (DoLS)

1. Introduction

This paper will provide a review of the Deprivation of Liberty Safeguards, the implications for the PCT /LOCAL AUTHORITY and the risks entailed. It will provide an appraisal of the options for the PCT/LOCAL AUTHORITY to discharge its statutory duties and conclude with a recommended plan

1.1    Overview

The Deprivation of Liberty Safeguards received Royal Assent in July 07 and will amend the Mental Capacity Act 2005. The date of implementation for Deprivation of Liberty Safeguards has been given as 1st April 2009. 

The Code of Practice was published on 26th August2008

The aim of the Deprivation of Liberty Safeguards is to provide legal protection for those vulnerable people who lack capacity to consent to the arrangements for their care and is deprived of their liberty otherwise than under the Mental Health Act 1983. It will prevent arbitrary decisions to deprive a person of liberty and to give rights to challenge deprivation of liberty authorisations. 

Deprivation of Liberty should be assessed on a case by case basis – there are no set factors that constitute deprivation of liberty. However, factors drawn from case law include:

· The person is not or would not be allowed to leave the facility

· The person has no, or very limited, choice about their life within the care home or hospital

· The person is prevented from maintaining contact with the world outside the care home or hospital

· Restraint

The guidance refers to deprivation being defined by degree and intensity rather than the nature or substance of any single restriction. Deprivation relates to ‘complete and effective control over care and movements’

For any individual who may be being deprived of their liberty, the least restrictive practice must be the primary aim. 

Where a person lacks capacity to consent to their care & is being deprived of their liberty, (other than under the Mental Health Act,) legislation requires that care homes and hospitals (Managing Authorities) seek authorisation from the Local Authority or Primary Care Trust (Supervisory Bodies). 

2.
 Supervisory Bodies - The Primary Care Trust
The legislation bestows a statutory duty upon the PCT to act as a Supervisory Body for those who may be deprived of their liberty within hospital environments. The PCT must receive referrals from the hospital (Managing Authority) and arrange assessment, and based on those assessments, grant or decline an authorization to deprive the person of their liberty. The Supervisory Body then has responsibility for reviewing and ending the authorization.

A similar duty is required of Local Authorities in relation to the role of Supervisory Body to Care Homes.

Requirements for Supervisory Bodies are:

· A robust referral and receiving system

· Availability of advice to Managing Authorities (hospitals)

· Assessments conducted within the required time frames

· Sufficient trained and competent assessors ensuring compliance with Conflict Regulations

· Sufficient trained Doctors to complete the relevant assessments

· Maintaining standards and records for authorized assessors

· Recording and monitoring of assessments and authorisations

· Tracking systems for those on DoLS including management  of reviews, reassessments and ending of authorization.

· Conduct Reviews 

· Manage appeals to Court of Protection where required

· Reviewing proper representation and the Independent Mental Capacity Advocate (IMCA) involvement

· Audit and governance.

· Processes and protocols to support the process including where authorizations are not granted.

These requirements must be in place by implementation date of April 09.

3    Risk Analysis 

The nature of the legislation provides a number of areas of uncertainty that are likely to be clarified through case law. Additional risks arise from procedural error in the assessment or authorisation process. 

The definition of ‘deprivation’ is in itself problematic and raises further risks relating to the anticipated number of referrals & financial planning for service delivery.

The risks are itemised in table 1.

TABLE 1

	DEPRIVATION OF LIBERTY SAFEGUARDS – RISK REGISTER

	No
	Risk Type
	Description
	Comment
	Likelihood
	Impact
	Action to manage

	1
	Readiness for Act 
	PCT/LA’S are not equipped to discharge statutory duties in April 09
	Gives rise to legal liability & operational risks below
	Medium- 

Subject to project management and completion of work streams
	High – 

legal liability; 
	1. Project management supported by organisation heads



	2
	Legal liability
	Breach of PCT/LA statutory duties as Supervisory Body
	Breach of assessment or authorisation processes results in unlawful detention. 
	Medium – subject to case law; patients entitled to legal aid; speculation by solicitors
	High – compensation payments
	1. Robust systems for discharging duties + governance

2. Availability of legal advice

	3
	Legal liability
	Vicarious liability for assessors
	Assessors act independently but PCT/LA have duty to appoint
	Medium – 

new role; subject to case law
	Medium – compensation 
	1. Selection criteria to train

2. Quality of training 

3. Supervision and management 

3. Governance of authorisation as assessors

4.  Availability of legal advice

5.  Professional indemnity

6. 

	4
	Legal liability
	Vicarious liability for commissioned providers
	Provider hospitals (M.A.s) carry liability for DoL where no authorisation has been sought
	Medium– 

new role; subject to case law
	Low-compensation payments 

	1. Engage providers in implementation group

2. Training for provider staff

3. Development of interagency policy 

	5
	Operational
	Referral rate beyond PCT/LA capacity to respond
	Provider hospitals (M.A.s) manage their risk by referring wider than target group
	Medium

 1. lack of knowledge of legislation

2. no disincentive to transfer the risk
	High –Referral transfers liability to PCT.LA Risks as per (2) 
	1. Engage providers in implementation group 

2. Training for provider staff

3. Development of interagency policy

4. Pre enactment screening 

	6
	Operational
	No assessors to comply with duties
	Insufficient BIA or MH  assessors 

1. lack of interest in role

2. regulatory training not in place
	Medium
	High
	1. Engage workforce/HR lead

2. Source HEI providers

3. Identify relevant workforce

4. Agree SLA for assessors

	7
	Financial
	Allocation to comply with duties is under resourced
	Funding for assessors; admin; etc is not sufficient for service delivery
	Medium –RIA is highly tentative & doesn’t account for (4) above
	Medium- 
	1. Use of local audit to scope numbers

2. Apply Dept Health implementation tool

3. Allow contingency funding

4. Adopt model of service delivery that provides some flexibilities

	8
	Financial
	Compensation payments
	Compensation payments for unlawful detention range from £10 - £300 per day subject to circumstances of the case + costs of Court of Protection
	Medium – subject to case law; patients entitled to legal aid; speculation by solicitors
	High – subject to compensation levels and court costs
	1. Robust systems for discharging duties + governance

2. Availability of legal advice

3. Contingency fund 

	9
	Financial
	Costs incurred through Court of Protection
	Court fees where patient appeals their DoL authorisation
	Low/medium


	Medium

RIA indicates £9000 per hearing (incl. patients costs)
	1. Establish mediation system

2. Policy to incorporate communication with patients representative

3. Contingency fund


4. Regulatory Monitoring
 The Care Quality Standards Commission will be seeking to ensure there is effective use of the Act as part of their regulatory role & the Health Care Commission, Mental Health Act Commission and Commission for Social Care Inspection have already issued a joint statement to that effect.  

5.
 Regulatory Impact Assessment. (DH MHAct July 2007)

The Department of Health has made some preliminary estimates though they identify that the estimates are highly tentative. The RIA offers 2 estimates though it is recognised both are speculative and may be conservative in terms of numbers and costs per assessment. 

The DH implementation team, recommend more detailed local analysis to inform planning.

There are 500,000 people in England and Wales who may lack capacity. 

50,000 of this population may be receiving restrictive care that may deprive liberty. 20% of this total may be in hospital care where the Supervisory Body will be the PCT*.

The RIA figures are applied to Northants in table 1

* the PCT commissioning the hospital care is defined as the Supervisory Body.
TABLE 2

	RIA – model 1, implementation date
	L/A
	PCT

	Assessments required p.a.

        5,000
	
	

	Authorisations granted p.a.

        1,250
	
	

	Average cost per assessment

                                  £500                                         
	
	

	IMCA – 90% of authorizations  1125 @ 8hr each 

 9000 hrs 
	
	

	Paid representative (not defined)
	
	

	Average per oral Court of Protection Hearing incl. legal aide

£9,000
	
	

	RIA – model 2, implementation date
	
	

	Assessments required p.a.

        21,000
	
	

	Authorisations granted p.a.

        5,250
	
	

	Average cost per assessment

                                  £500                                         
	
	

	IMCA – 90% of authorizations  4725 @ 8hr each 

37,800 hrs
	
	

	Average per oral Court of Protection Hearing incl. Legal aid

£9,000
	
	

	 RIA - Steady state 
	
	

	Assessment required reduce

Authorisations granted p.a., 

5,000
	
	


6. 
PCT /LA Funding Availability

The Mental Capacity Act has been implemented through Local Implementation Networks, led by the Local Authority. The DH has provided the LA with funds for training and to commission the Independent Mental Capacity Advocate for use across the Health and Social Care Community. In addition, the LA and PCT have individually been allocated operational costs.

TABLE 3

	YEAR
	L/A  ALLOCATION & PURPOSE
	PCT OPERATIONAL ALLOCATION

	07/8
	Training Fund for H& SC community
     commissioned for H&SC               
	

	08/9
	General allocation for MCA/DoL to prioritise:

· Ongoing training, education and awareness of MCA across H & SC(approx 20% increase)
· Funding for IMCA service – across H & S Care

· Increased social care costs of MCA (for social care only)   

· DOLS set up costs for training, local impact assessment – across Local Implementation Network (LIN)
                                                        
	

	09/10
	General allocation for MCA/DOLS to prioritise :

· Ongoing training, education and awareness of MCA  - across H & S Care
· Ongoing training education and awareness of DoL – across H & S Care
· Funding for IMCA service – across H & S Care including DoL IMCA
· Increased social care costs of MCA & DoL (for social care only) 

                                                               
	MCA & DoL 


	10/11
	General allocation for MCA/DOLS to prioritise:

· Ongoing training, education and awareness of MCA  - across H & S Care

· Ongoing training education and awareness of DoL – across H & S Care

· Funding for IMCA service – across H & S Care including DoL IMCA
· Increased social care costs of MCA & DoL 

                                                            
	MCA & DoL 




7
 Referrals and authorisations – options appraisal:

Overview

The PCT/LA will need to ensure a clear pathway for receiving and processing referrals and oversight of authorisations in order to reduce the risk identified in table 1 above

TABLE 4

	MODELS FOR REFERRALS AND AUTHORISATIONS



	Option
	Description
	Approximate Cost
	Strengths
	Weaknesses

	Option 1
	1. Single point of referral

2. Jointly funded 80:20 coordinator /admin post


	Band 4 £22k 

Cost to PCT = £4,400

Cost to LA =

£17,600
	1. Clear referral pathway in Northants

2. Avoids duplication of resources by LA/PCT

3. Sufficient activity to build expertise

4. Larger resource enables contingency/succession arrangements

5. Central point to collate data for JSNA/LAA


	1. Less flexibility in joint arrangements

2. Potential to compromise PCT standards for governance 

3. Reduced control over the system

	Option 2
	1. Separate referral points LA & PCT
2. Admin/coordinator duties provided as part of a wider job description
	Band 4 £22k

@ 1. WTE

Cost to LA = £22,000
Cost to PCT=£22,000
	1. PCT/LA responsible and accountable for own referrals

2. Greater control over governance

3. Provides flexibility


	1. Complex referral pathway

2. Reduced sphere of expertise

3. Higher risk in sustaining service

4. Workload conflicts in carrying dual role]

5. Failure to make external links and partnerships – JSNA/LAA

6. Duplication of processes

7. Smaller group to base research/audits to inform service development

	Recommended model for referrals and authorisations


	Option 1, ensuring robust systems for management and governance


8
Assessors – option appraisal:

Overview

The PCT/LA are required to appoint a minimum of 2 types of assessors to undertake 6 areas of assessment:

· The Best Interest Assessor – a nurse, social worker, OT, psychologist or AMHP with sufficient skills and experience to undertake the role and who has trained as a BIA. 

· A Mental Health Assessor – a registered medical practitioner who has skills and knowledge in the diagnosis and treatment of mental disorder or a section 12 Dr.

8.1    Best Interest Assessors

In relation to Best Interest Assessors the Supervisory Body must 

· Ensure that sufficient assessors are available

· Ensure the assessors have the skills, qualifications and training to provide the role

· Appoint the assessors

· Ensure the appointed assessor has the relevant skills and experience required for that assessment

· Ensure there is no conflict of role  

i) the assessor must not be involved in either the care of the person they are assessing or in decisions about their care

ii) the assessor may not be on the staff of the care home or hospital concerned

iii) the assessor should not be in a line management arrangement to the professional proposing the deprivation of liberty or the mental health assessor

iv) the assessor must not have any personal financial interest in the care of the person they are assessing

v) the assessor must not be a close relative of the person being assessed or a close relative of a person with personal financial interest in the person’s care

vi) where the Supervisory Body and Managing Authority are the same organisation, the best interest assessor cannot be an employee of that supervisory body/managing authority

TABLE 5

	BEST INTEREST ASSESSORS – OPTION APPRAISAL



	Option
	Description
	Approximate Cost (incl. ‘on costs’)
	Strengths
	Weaknesses

	
	
	
	
	

	
	
	
	
	1. 

	Recommended model for BIA provision
	Option 2 incorporating review, 1 year post enactment.


8.2   Mental Health Assessors 

Overview

The PCT are required to appoint a mental health assessor. The mental health assessor is required to

· Assess whether the patient has a mental disorder

They may also be asked to assess

· The patients mental capacity

· Whether the patient meets the eligibility criteria relating to conflict with the Mental Health Act.

Draft regulations direct this role has to be held by a registered medical practitioner or a section 12 approved Doctor. The mental health assessor must also have undertaken the prescribed training for the role.

	MENTAL HEALTH ASSESSORS – OPTION APPRAISAL

	Option
	Description
	Approximate Cost (subject to negotiation)
	Strengths
	Weaknesses

	Option 1
	
	
	1. 
	

	
	
	
	
	

	
	


9   Additional Workforce & Statutory Roles

   The legislation requires the Supervisory Body to appoint to 2 additional roles

·    The Independent   Mental Capacity Advocate – commissioned and funded   

      via LA

· The patient’s representative. Where no family or friend is identified as an appropriate representative, the PCT has a duty to appoint an independent paid representative for those subject to an authorisation. The RIA gives no estimation of costs but an approximation may be 10% of all authorizations.

9.1    Options for Paid Representatives

· Commission independent provider paid sessionally

· Build into SLA for PCT commissioned  IMCA service

· Agree joint commissioning with LA

GLOSSARY

AMHP 
Approved Mental Health Professional (to assess under the Mental Health Act amended 2007)

ASW
Approved Social Worker (to assess under the 1983 Mental Health Act)

BIA



Best Interest Assessor

Ct Protection


Court of Protection – hears all capacity related cases

CNST



Clinical Negligent Scheme for Trusts

DoLS



Deprivation of Liberty Safeguards

FME



Forensic Medical Examiner (police surgeon)

H & SC


Health & Social Care

IMCA
Independent Mental Capacity Advocate

JSNA
Joint Strategic Needs Assessment

LA
Local Authority

LAA
Local Area Agreement

LIN
Local Implementation Network (for MCA) 

MA
Managing Authorities – relevant hospitals or care homes where there is deprivation of liberty

MCA 
Mental Capacity Act

MHACt


Mental Health Act 1983

MH assessor
Mental Health Assessor 2005

RIA
Regulatory Impact Assessment

SB
Supervisory Body – PCT or LA

Sec 12
Section 12 Approved Dr under MHAct

APPENDIX 1

	TIME PERIOD

	IMPLEMENTING DEPRIVATION OF LIBERTY SAFEGUARDS
TIMELINE & CRITICAL PATHWAY

	
	· Network leads from organisations and inform of DoL
· Form DoL subgroup
· Identify and engage relevant providers


	
	· Appoint key personnel to Supervisory Body – project manager
· Scope assessment group within locality - initiate
· 

	
	· Conduct scoping exercise
· Develop costed training plan for Managing Authorities, user, carers
· Review models for discharging SB responsibilities


	
	· Conclude scoping exercise
· Confirm model for discharging SB responsibilities
· Impact assessment for IMCA requirements (dependency –scope assessment group)    
· Financial assessment
· Agree commissioning arrangements for assessors
· Scope and gap analysis for existing workforce -BIA (dependency – scope assessment group)
· Scope and gap analysis for existing workforce MH assessor (dependency – scope assessment group)
· Training plan for BIA
· Financial assessment for assessors
· Establish Governance for DoLs  
· Identify BIA training cohort


	JUNE 08

	· Establish Governance and Management systems for BIA
· Establish training programme BIA


	SEPT 08 

	· Train MH assessors
· Conduct environmental audit


	OCT 08
	· Develop policy/guidance/protocol/procedure – (dependency Code of Practice)
· Commission IMCA – (dependency impact assessment IMCA)
· Agree strategy to manage initial peak referrals 
· Train BIA


	
	· Commission paid representatives 
Appoint 
· personnel to Supervisory Body to receive papers
· IMCAs trained


	
	· Run ‘plan/do/study/act’ cycles on sample group
· Make standard documentation available, final version
· Awareness raising for users and carers (Jan – March) 
· Establish system for allocating assessors
· Implement strategy for peak referrals – screening
· Training for paid representatives


	
	· Respond to plan/do/study/act outcomes
· Establish monitoring and review systems
· Wide awareness raising – dissemination policy/procedures - communiciations


	
	· Conclude strategy for peak referrals - screening

	
	· Review systems – monitoring and Governance
· Continue to identify and engage providers
· Training/evaluation for assessors, IMCAs and paid representatives
· Steering group implementing Governance
· Financial planning
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